BURKE & MACDONALD

BARRISTERS & SOLICITORS * Telephone: (902) 634-8354
_ Facsimile: (902} 634-4226
PATRICK A. BURKE, Q.C. E-mail: burkelaw@ns.sympatico.ca
DAVID K. MACDONALD, BSc. (Hons), LLB., TEP .
PIOTR (PETER) LUCZAK, BA., LLB. Wolff House )
P.O. Box 549 o
“ A Law Firm operated by Burke & Macdonald Inc. ‘ 28 King Street X
‘ Lunenburg, Nova Scotia| DATE REc'n _3& 7%
BOJ 2C0O -

REPORT TO COUNCIL
TOWN OF LUNENBURG

Re: Property at 164 Cumberland Street, Lunenburg ‘
Property of Earl Norman Bachman and Brenda Louise Bachman

1. Background

The property in question was conveyed to Brenda Louise Bachman and Earl Norman
Bachman by Deed dated July 7, 2009 and recorded at the Land Registry under document number
93875269. (See copy of Deed attached as Appendix A). The property has been migrated under
the Land Registration Act. The PID number is 60060944. Mr. & Mrs. Bachman also own the
adjacent house property known as 321 Lincoln Street.

A cursory search reveals that Charles Smith obtained three deeds for property in this area
(Lot 12 from Emily Jacobs in 1876, Lot 3 from Frederick LeBlanc in 1877 and a parcel of land
from Henry Wilson in 1880). After Charles Smith’s death the property was conveyed to Theresa
Himmelman in 1929. Theresa Himmelman sold the house property (321 Lincoln Street) to
Arnold Parks in 1929 and in 1943 conveyed 164 Cumberland Street to the Salvation Army. It
subsequently was conveyed to the Wesleyan Church in 1971, and then to Floyd Everett and Paul
Rhodenizer in 1974 (presumably for Faith Baptist Chapel). It subsequently was in the name of
Faith Baptist Chapel (Faith Baptist Church) and was later conveyed to the IOOF. Accordingly,
for almost 80 years the ownership of the building has been different than the ownership of 321
Lincoln Street. .

Brenda and Earl Bachman have applied for a Permit to demolish the building at 164
Cumberland Street. 164 Cumberland Street is zoned institutional in Schedule “A”, the Zoning
Map of the 1996 Land Use By-law. It has apparently been argued that as 164 Cumberland Street
was originally part of lands owned by Charles Smith, and is now owned by the owners of the
former Charles Smith house, that it should be treated as an out-building and that no Certificate of
Appropriateness should be required as a prerequisite to the demolition of the structure.

2. [ssue
Is a Certificate of Appropriateness required in this matter?




Discussion

The following legislative provisions are applicable in the present circumstances:

A. Heritage Property Act (R.S. 1989, ¢.199, as amended) See provisions 19F, 19G
and 19H attached (as Appendix B) which address the issue of a Public Hearing
concerning demolition or removal and appeal of a Decision.

B. Heritage Conservation District Regulations made under section 26 of the Heritage
Property Act. Regulations 11, 12, 13, 14 and 15 attached (as Appendix C) address
the procedure for holding a Public Hearing for a Certificate of Appropriateness, as
well as requirements for a Heritage Officer’s Decision on a Certificate and the
conditions on a Certificate, and time for an appeal.

Heritage Conservation District Plan
The policies for conservation of historic architectural character provide:

4.1 - “With regard to demolition, Council’s main intention is to protect historic buildings
which, for the purpose of this conservation plan and by-law, are considered to be those
built before 1940: a date which (roughly) marked the end of the Bluenose Era and the
beginning of the Second World War, after which building technology and architectural
styles began to change significantly.” (See Appendix D).

4.2 - “It shall be the intention of Council to require Certificate of Appropriateness for . . .
demolition or removal of historic buildings.”

Section 4.8 of the plan states that: “Where application is made for a Certificate of
Appropriateness for the demolition or removal of any pre-1940 building in the heritage
conservation district, as identified on Map 2, . . . it shall be the intention of Council to
require that the application be considered as a public hearing.” (Map 2 attached to the
plan shows 164 Cumberland Street as a highlighted pre-1940 building). (See Appendix
E).

Section 4.11.1 of the Plan is attached hereto as Appendix F.

Section 4.11.2 provides that: “Except for the Anderson barn (36 Pelham St) and the
former Benjamin Knock cobbler shop (56 Prince St), which are regarded as historic, pre-
1940 buildings and which are shown as such on May 2, demolition or removal of
outbuildings shall not require a Certificate of Appropriateness or a public hearing.”

It also provided that it was the intention of Council to carry out an inventory and analysis
of outbuildings to determine their heritage value and to consider future amendments of
the plan based on the findings of such work.

Heritage Conservation District By-law
Section 1 (Definitions) provides that “building includes a main building (house,
commercial building, etc.) and outbuilding (garage - shed, etc.).
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Section 3 of the by-law provides as follows:
3.1.3 - A Certificate of Appropriateness shall be required for demolition or removal of

any pre-1940 building . . . as identified on Schedule A, Heritage Conservation District
Map.

Section 3.2 states that a Certificate of Appropriateness shall not be required for the
following types of development: .7 “demolition or removal of outbuildings, except for
those identified as pre-1940 buildings on Schedule A, Heritage Conservation District
Map.” The property at 164 Cumberland Street is identified as a pre-1940 building
on the Schedule A Old Town Heritage Conservation District Map attached to the
by-law.

Section 4.13 provides with respect to appeals that: “The denial of a Certificate of
Appropriateness, the imposition of conditions on a Certificate of Appropriateness, or the
approval or denial of a Certificate of Appropriateness following a public hearing may.be
appealed to the Nova Scotia Utility and Review Board in accordance with the applicable
provisions of the Heritage Property Act and the Nova Scotia Heritage Conservation
Districts Regulations.” '

4.8 of the By-law provides that “applications for a Certificate of Appropriateness for the
demolition or removal of any pre-1940 building identified on Schedule A Heritage
Conservation District Map shall be referred by the Heritage Officer to the Council for
consideration at a public hearing. (My emphasis).

There is no definition of “outbuilding” in the Heritage Conservation District By-law.
Black’s Law Dictionary 4™ Edition defines outbuilding as: “Something used in
connection with a main building . . . a small building appurtenant to a main building, and
generally separated from it; an outhouse. . . .”

The New Lexicon Webster’s Ehcyclopedia Dictionary, Canadian Edition, defines

outbuilding as “a building separate from, but near to and serving, an adjacent house or
building.” '

An Online search has revealed the following definitions:
1. A portion of the premises which is separated from the main structure but is a part

of the premises like outhouse, garage, shed any form of storage place etc. (Legal-
Explanations.com).

2. a building that is subordinate to and separate from a main building.
(wordnetweb.princeton.edu/perl/webwn).
3. Any barn, shop, shed; or other structure located on a iot in addition to a house or

other main building. (www.therichmondsite.com/Blogs/Dictionary O.html).
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A structure that is not a part of the main building but is necessary to the full
enjoyment of the property (ie a shed, garage, etc.). (www.krisholms.com/gloss-o-
htm).

Any buildings not for human occupation, such as sheds, barns, etc.
(www.smm.org/catal/introduction/glossary/).
A term used to refer to all nonresidential structures on a site. These include
animal pens, storage buildings, sheds, barns, etc. (www.enviro-
explorers.com/glogsary.html).

Any building other than the main structure on a particular allotment of land eg a
garage, workshop, etc. (www.privatesalegurus.com.au).

6. Opinion

1.

PAB/cp
Enclosures

It is the opinion of the undersigned that pursuant to section 3.1.3 of the Heritage
Conservation District By-law that a Certificate of Appropriateness is required for
the demolition of 164 Cumberland Street, as it is a pre-1940 building identified on
Schedule A Heritage Conservation District Map.

Pursuant to section 4.8 of the By-law the Heritage Officer must refer any
Application for a Certificate of Appropriateness to demolish this structure to
Council for consideration at a public hearing as it concerns the demolition of a
pre-1940 building.

Where, in my opinion, we are dealing with a pre-1940 building shown on
Schedule A Heritage Conservation District Map, the Heritage Officer is required
to refer the matter to Council for consideration of public hearing and there is no
decision in that regard to appeal.

The foregoing provisions are sufficient to answer the question or issue posed.
Even if the building had net been shown as a pre-1940 building on the Heritage
Conservation District Map, it is my opinion that it would not fall within the
exclusion contained in 3.2.7 of the By-law which states that a Certificate of
Appropriateness shall not be required for the demolition of outbuildings.
Although Mr. & Mrs. Bachman own 164 Cumberland Street and the adjacent
house on 321 Lincoln Street, one ordinarily considers outbuildings as being a
structure separate from the main building on a property which is subordinate to
the main building. Clearly, the building in this case is contained on an entirely
separate lot of land and, in my opinion, it is unlikely that one could consider this
as an outbuilding of the Bachman house which is contained on a separate parcel of
land. Nevertheless, my opinion in relation to this question is not necessary in
order to determine that a public hearing is required before a Certificate of
Appropriateness to demolish can be issued..
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< ___Respectfully Yours, T
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™. Patrick A. Bu&q, QL.
Burke & Macdonald
Town Solicitor
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THIS WARRANTY DEED made this = day of July, 2009, iy A
BETWELN:

GRAND LODGE, INDEPENDENT ORDER OF ODD FELLOWS,
ATLANTIC PROVINCES, a body corporate, incorporated under the
Societies Act of Nova, Scotia, :

{(hereinafter cafled the "GRANTOR™
: OF THE ONE PART

~and-

EARL NORMAN BACHMAN and BRENDA LOUISE BACHMAN,

both of Lunenburg, in the County of Lunenburg, as Joint Tenants and not
as Tenantz in Common,

(hereinafter called the "GRANTEIRS")
: OF THE OTHER PART

WITNESSETH THAT in consideration of the sum of One Doll

ar (51.00) and other good
and valuable consideration;,

The GRANTOR hereby conveys to the GRANTEES as Joint Tenants and not as Tenants in
Common the lands deseribed in Schedule “A™ Lo this Warranty Deed and hereby cansents to this
disposilion pursuant lo the Matrimenial Property Act of Nova Scotia.

The GRANTOR covenants with the GRANTEES that the GRANTEES sha
enjoyment of the lands, that the GRANTOR has good title in fee simple 1o the lands
lo convey them as hereby conveyed, that the lands are free from encurnbrances,
GRANTOR will procure such further assurances as may be reasonably required.

1l bave quiet
and the right
and that (he

INTHIS WARRANTY DEED the singular includes the plural and the masculine includes

the feminine, with the inient that this Warranty Deed shall be read with all appropriate cha

nges of
number an gender.

IN WITNESS WHEREOF the GRANTOR has hereunto atfixed its seal, attested to by the hands
of its preper officers.

} GRAND LODGE, INDEPENDENT ORDER
y OF ODD TFELLOWS, ATLANTIC
PROVINCES

PER:

GEORGE SHORT, Grand Master _

AND PER:
o
Py . T
WALWIN BLACKMORTL Y
Grand Secretary g

Wilnesy
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PROVINCI OF NEWFOUNDLAND AND LABRADOR )
COUNTY OF SS )

ON THIS % day of July, 2009, before me, the subscriber, personally came and appeared
/‘P lL—l-l'nn_ (}sv-mmmo\ » & subscribing witness to the foregoing Indenture, whao

having been by me duly sworn, made oath and said that the GRAND LODGE, INDEPENDENT
ORDER OF ODD FELLOWS, ATLANTIC PROVINCES, one of the parties thereto, executed

the same by affixing ils corporate seal thereto attested by the hfndiof GEORGE SHORT, its Cﬂand
Master and duly recognized officer, in his/her presence.

PROVINCE OF NEWFOUNDLAND AND LABRADOR )

COUNTY OF S8 )

ol
ON THIS ‘“? day of July, 2009, hefore me, the subscriber » perscnally came and appeared
%\‘ﬁm& &S 00N Ut , asubscribing witness to the foregoing Indenture, who

having been by me duly sworn, made oath and said that the GRAND LODGE, INDEPENDENT
ORDER OF ODD FELLOWS, ATLANTIC PROVINCES, one of the parties thersto, executad
the same by alfixing its corporate seal thereto attested by the hands of WALWIN BLACKMORE,
its Cirand Secretary and duly recognized officer, in his/her presence,

A Notary Public.. 4
in and for the . " T
Province of Newfoundlafid and Labrador;i

PN L BLACK oR -
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ALFIDAYIT OF STATUS

CANADA )
PROVINCE OF NEWFOUNDLAND AND LABRADOR )

I, GEORGE SHORT, of Port aux Basques, Province of Newfoundland and Labrador, make oath

and say as follows;

1. THAT I am the Grand Maater of the Grand Lodge, Independent Order of Odd Fellows,
Atlantic Provinces and as such have a personal knowledge of the matters herein deposed to.

2. THAT Grand Lodge, Independent Order of Odd Fellows, Atlantic Provinces is not now nor
will be on the date of delivery of the foregoing and attached Indenture, a non-resident of Canada with
the meaning of the ncome Tax 4ct (Canada),

3. THAT for the purpose of this my Affidavit "matrimonial home" means the dwelling and real
property occupied by a person and that pergon's spouse as their family residence and in which either
or both of them have a property interest other than a leasehold intevest.

4. THAT the lands described in the within Indenture are nol oceupied as a matrimonial honie
by any member of the Grand Lodge, Independent Order of Odd Fellows, Atlantic Provinces nor is
any member of the Grand Lodge, Independent Order of Qdd Fellows, Atlantic Provinces entitled to
the use of the lands as a matrimonial home and the lands have never been so occupied while the
lands have been owned by the Grand Lodge, Independent Ordet of Odd Fellows, Atlantic Provinces.

5. THAT [ acknowledge that | signed the within Indenture on the date of this Affidavit. This
acknowledgment is made for the purpose of registering this Indenture pursuant to Section 31(a) of

the Registry Act R.S.N.S. 1989, ¢, 392 or section 79 of the Land Registration Aet, S.N.S. 2001 ¢. 6,
as applicable,

SWORN BEFORE ME at Port anx Basques, )
in the Province of Newfoundland and Labradaor, )
: - day of July, 2009: )
)
)
)
)
)

) Lo onge W

‘A-Notary Public ) GEORGE ﬁIORT, Grand Master,

" and for the ) GRAND LODGE, INDEPENDENT ORDER

1 mi Vili.c‘:é- of.Newfoundland and Labrador ) OF ODDFELLOWS, ATLANTIC
A s ) PROVINCES
Y et

MIVAN Ko PAERS



SCHEDULE "A”

ALL that certain lot, piece or parcel of land situate on Cumberiand Street in Lunenburg, in the

County of Lumenburg and Province of Nova Scotia, and more particularly bounded and described
as follows, that is to say:

BEGINNING at an'iron bolt driven into the ground at the intersection of the Northwestern boundary
line of lands owned or occupied by one Warden Wamboldt with the Southwestern side line of
Cumberland Street:

Thence Southwestwardly along the said Northwestern boundary line of the said Warden Wamboldt's
tand 44 feet 4 inches, more or less, or to an iron bolt driven into the ground,

Thence at right angles Northwestwardly 27 feel 6 inches, more or less, or to an iron bolt driven inte
the ground,

Thence Northeastwardly and along the Southeastern wall-of a barn now standing 44 feet 4 inches,

more or less, or to an iron bolt driven into the ground on the said Southwestern side line of
Cumberland Streel;

Thence Southeastwardly along the said side line of Cumberland Street 27 feet 4 inches, more ot less,
to the place of beginning,

SUBJECT TO aright-of-way for the owner or owners from time to time of the lot of land conveyed
by the Grantors to Amold L. Parks, by Deed dated the 16th day of February, A.D. 1929 and duly
registered in the office of the Registry of Deeds at Bridgewater, N.S, on the 5th day of Decentber,
AD,, 1939, in Book 105, at Page 45, under Number 72.

This parcel is exempt from the requirements for subdivision approval pursuant to the Municipal
Government Act, Part I3, because the parcel was created by subdivision or consolidation or repeal
of subdivision prior to April 16, 1987 which earlier required no approval, or was validated by

subsection 2(1) of the Real Property Transfer Validation Act, or was validated by subsection 291(1)
of the Municipal Government Act.
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Heritage Property Act
CHAPTER (99
OF THE

REVISED STATUTES, 1989

aneeruled 1991, ¢, 10; 1998, ¢, |8, 5. 561

NOTE - This electronic versinn of this statute is provided by the Cffice of the Legislative Counsel for
and may not be copied for the purpose of resale in this or any ether form. Formatiing of this electroni
printed version. Where nccuracy is eritical, please consult official sources.

your convenience and personal use only
e version may differ from the official,

An Act to Provide for the Identification,
Preservation and Protection of
Heritage Property
Short title
1 This Act may be ciled as the Heritage Properiv Act, R.3.,c.199, 5. 1.

Purpose

.« 2 The purpese of this Act is to provide for the identification, designation, preservation, consery
structures, streetscapes, arens and districts of historic, architectural or cultural v
use, RS, c 199,52 1991 ¢ 10,5 1.

ation, protection and rehabilitation of buildings,
alue, in both urban and rural areas, and to encourage their conlmued
Interprefation

3 [n this Act,

(a} "Advisory Council" means the Advisory Council on Herilage Property,;
(b) "alter Lhe exterior appearance” includes move in who'e or in part;
(¢) "building" includes the land and structures appurtenant therelo;

(ca) "eertificate” means a certificate of appropriateness

issued by a heritage officer certifying that a proposed development conforms wilh the
requirements of a conservation by-iaw;

i) "conservation by-law" means a heritage censervation district by-law adopted and approved pursuant to this Act;
! pp

(ce) "canservation plan" means a heritage conservation district plan adapled and approved pursuant to this Act;

{(d) "ceuncil” means council of a municipatity;
(da) "development" includes the demolition or removal of a buildling or struciure;

() "heritage advisory committee” means a heritage advisory committes established by a municipality pursuant to this Act;

{ea} "herilage conservation district” means an urban or rural area with historic or architectur

al value that is estabiished as a heritage consarvaiion
district pursuant 1o this Act;

(1 "Minister" means the member of the Executive Council charged by the Governor in Council with the administration of this Act;

{g) "municipai hetitage property” means a building, streetscape or area tegistered in a municipal registry of heritage property;

(11} "municipality" means a city, incorporated tawn or municipality of a county or district,

ha) "prescribed" means prescribed by the regulations;
¥ |

lof 11 92172009 11-01 Al
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{1} "provincial heritage property” means a building, streelscape or area registered in the Provincial Registry of Heritage Property;

(i) "registered owner" means an owner of land whose interest in the land is delined and whose name is specified in an instrument in the registry of
deeds, and includes a person assessed in respect of the oceupancy of the land. R 3., .. 199,53, 1991 ¢, 10, 5. 2.

Advisory Council on Heritage Property

4 (1) The Govemer in Council may appoint not less thay five nor mose than twelve persons ta be the Advisory Council en Heritage Property,

Chairman and Vice-chairman

{2} The Governor in Council shall designate one of the memhers of

the Advisory Council to be Chaitman and one of the members Lo he
Vice-chairman.

Term of oflice of members

{3} A member of the Advisory Council shall hald office for such term as the Governor i Council determines.

Remuneration and expenses

{4) The members of' the Advisory Council shall be paid such remuneration as is determined by the Governor in Council and actual and reasonable
expenses incurred by them in the discharge of their duties. RS, c 1995, 4.

Powers of Advisory Council
5 The Advisory Council may advise the Minister respecting

{a) the inclusion of buildings, streetscapes and areas in the Provincial Repistry of Heritage Property:

1

{b) an application for permission to substantially alter or demolish a provincial heritage property;

(o) building or other regulations that afTect the attainment of the intent and purpose of this Act;

{d) any olher matlers conducive to the =flective carrying out of the intent and purpose of this Act, R3. e i99.5 5

Provincial Registry of Heritage Property

6 The Minister shall establish and maintain a Provincial Repistry of Heritage Property. R.5. c. 199, 5.6,

Recommendation as provincial heritage property

7 (1) The Advisary Couneil may recemmend to the Minis

ster that a building, streetscape or aren be registered as a provincial heritage property in the
Pravincial Registry of Heritage Property.

Notice of recommendation
(2) The Minister shail cause notice of the recommend

subject of the reconmendation at least thirty days pri
Property.

ation to be served upon each registerad owner of the building, streetsc

ape or area that is the
or 1o registration of the building, strestscape or area in the Provineial

Registry of Heritage
Content of nolice
{3) The notice shall contain

(a) a statement that the building, strectscape or area desc

tibed in the notice las been recommended Tor registration in the Provincial Registry of
Heritage Property;

(bY a brief statement of the reasans for the recomimendation;
() a summary of the consequences of registration;

() a statement thal na person shall substantiaily alter the

exterior appearance of or demalish the building, streetscape or area tor
twenty days after the nalice is served unless the Minister

one hundred and
sooner refuses Lo register the property: and
{e) an invilation to lie registered owner to comment on the proposed registration.

Alteration or demolition after notice

{4} Mo person shall substantially alter the exterior appearance of or demolish a building, streetscape or area for one |
notice respecting the huilding, Streetscape or area has been served pursuant to subsection (e
hundred and twenty days, the Minister reluses Lo register the properly.

nwindred and twenty days alter a
xcepl in those cases where, prior to the expiration of one

Filing of nofice

(5) A capy of the notice served pursuant Lo subsection (20 shall ke deposited in the registry of deeds for the registration district in which the building,

T0f11 9/21/2009 11:0F Ai
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streglscape or area (s situale, R 5., e. 1995 7.

Registration as provincial heritage property

» v 8(1) At any time not less than Lhirty days nor more than one hundred and twenty days after service of the notice pursuant to Section 7 and on the
advice of the Advisory Council, the Minister may register the building, streetscape or area as a provincial heritage property in the Provincial Registry
of Heritage Property,

Notice of registration or refusal
(2) Notice of the registration or the refusal to register shall he served upon each registered owner of the building, streetscape or area and a copy
thereol shall be deposited in (he registry of deeds for the registration district in which the building, streetscape or area is situate. RS, c. 199, 5. 8.
Deregisiration of provincial heritage property
¥ (1) On the applicatian of an owner of a provincial heritage property or on its own motion, the Advisery Council may recommend to the Minister that
the provincial heritage property cease to be registered in the Provincial Registry of Heritage Property.
Conditions for recommendation
(2) Such a recommendation may be made where
(a) the properly has been destroyed or damaged by any cause; or
{b) the continued repistration of the property appears Lo the Advisory Council to be inappropriate.
Powers of Minister where recommendation
{3) Where the Minister receives a recommendation for deregistration from the Advisory Council or where it appears te the Minister that the continued
registration is inappropriate, the Minister may deregister a provincial heritage property not less than thirty days after a notice giving particulars of he
proposed deregistration is served on the repistered owner of the provincial herilage property and published in a newspaper circulating in the area where
{a} the property has been destroyed or damaged by any cause: or
1
{b} the continued registration of the property appears 1o the Minister to be inapprapriate.
Neotice of deregisivation
(4) Where the Minister deregisters a property, the Minister shall cause notice of the derzgistration to ba sent 1o the registered owner of the property
and a copy thereof 1o be deposited in the repisiry of deeds for the registration district in which the property is situate. R.5. o, 199,5.9.
Sign or plaque
10 The Minister may cause a sign, plaque or other marker to be placed on a provincial heritage property indicating the significance of that property.
R.5.,e 199 s 10,
Approval to rlier or demolish
11 (1) Provincial herilage property shall not be substantially altered in exterior appearance or demolished without the approval of the Governor in
Council.
Application to alter or demolish
" {2) An application for permission to substantially alter the exterior appearance of or demolish provincial heritage property shall be made in wriling to
the Minister.
Referral of application
{3) Upon receipt of the appiication, the Minister shall refer the application to the Advisory Council for its recommendation.
Report and recommendation tn Minister
(4) Within thirty days aller the application is referred by the Minisler, the Advisory Council shall submit 1 writlen repart and recammendation 1o (he
* Minister respecting the provincial heritage property.
Recommendation to Governoy in Council
(5) The Minister shall present the recommendation of (he Advisory Council to the Governor in Council for consideration,
Determination by Governor in Council
{6} The Governor in Council may grant the application either with or without conditions or may refuse it.
Natice of determination
(7} The Minister shall advise the applicant of the determination made by the Governor in Council. R.S., ¢, 199, 5. 11,
Jof il

9/21/2009 11:01 A
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Municipal registry of heritage property

12 (1) A mumicipality may by by-law establish a municipal registry of heritape property.

Heritage advisory committee

(2) A by-law made pursuant to this Section shall provide for the establishiment of a heritaga advisory committee.

Composition of commiitec

(3) The heritage advisory committee shall consist of at least two members of the couneil

and such persons or such number of persons as the council
may determine by by-law.

Term of office

(4) The by-taw may provide the term for which members of the heritape advisory commitiee shall serve,

Planning advisory committee as commitice

(5} The by-law may provide that the planning advisory committee of the municipality shall he the heritage advisory committee of the municipality.

Approval of by-1aw

{6) A by-law made pursuant {o this Section is sulject to the approval of the Minister of Municipal Affairs, and when so approved has the force of law,
RS, ¢ 1995, 12

Powers of heritage advisory committec

13 The heritage advisory commiltee may advise the municipalily respecting

{a} the inclusion of buildings, streetscapes and areas in the municipal registry of herilage property,
« {b) an apglicalion for permission Lo substantially aller or demalish a municipal heritage property;

(ba) the preparation, amendment, ravision or repeal of a conservation plan and conservation by-law,

(b} the administration of herilage conservation districts pursuant to the provisions of this Act;

{be) an application for a certificate that is required by this Act or the conservation plan and eonservation by-law to go o a public hearing:

{¢) building or other regulations that affect the attainment of the intent and purpose al this Act;

.+ (@) any other matters conducive io (he effective carrying out of the intent and purpose of this Act. R.5, c. 159,513, 1991, ¢. 18, 5. 3,

Recommendatien as municipal hervitage property

14 {1} A hecitage advisory comimitiee may recommend (o the municipality that a building,

streetscape or area be registered as a municipal heritage
property in the municipal registey of heritage properly.

Notice of recommendation

(2) The municipality shall cause notice of the recommendation Lo he served upan esch registered owner of the building, streetscape or area (hat is the
subject of the recommendation at least (hirty days prios lo registration of the building, streetscape or area in the nunicipal regisiry of hericage jrroperty.

Content of notice
{3} The notice shall contain

{n) a statemeni, that the huilding, streetscape or area desc

ribed in the notice has been recommentded for registration in the municipal registry of herit
properly,

age
(b a briel siatement of the reasens Tor the recommendalion;
() a summary of the consequences of regisiration;

() a statement that no person shall substantially alter the exjerior

appearance of or demalish the building, streetscape or area for one hundred and
twenly days after the nolice is served unless the municipality soon

er refuses to register the property; and
(e} notilication of the right of the owner 1o be heard and of the time and place for the hearing,
Alteration or demelition afier notice

{4) No person shall substantially alter the exterior appearance of or demelish a building,

notice respecting the building, slreetscape or area has been served pursuant to subsec
hundred ang twenty days, the munigipality refuses 1o repisier the property,

streetscape or area for one hundred and twenly days after a
tion (2) except in those cases where, prior to the expiration of one

4dof11 9/21/2009 1107 »
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Filing of notice

(5} A copy ofthe natice served pursuant to subsection (2 shall be deposited in the registry of deeds for the registr

ation district in which the building,
streetscape or area is siluale, R.S, ¢. 199, s, 14,

‘Registration as municipal heritage property

15 (1) At any time not less than thirty days nor more than one hundred and twenty days after service of the natice pursuant 1o Section 14 and on the
advice of the heritage advisory committes, the municipality may regisier the huilding,

streelscape or area as a municipal heritage property in the
municipal registry of heritage property,

Opportunity to he heard

(2) Mo registration pursuant to subseetion (1) shall take place until the cauncij has given the owner of the property

an opportunity to he heard and such
apportunily shall be given not earlier than three weeks after service of the notice pursuant to subsection (2)

of Section 14
Notice of registration

(3) Notice of the registration shall be senl to each registered owner of the building, streetscape or area and a copy thereof shall be depesited in (he
repistey of deeds for the registration district in which the building, streetscape or aren s situale. RS, ¢ 199, 5. 15.
Deregistration ol municipal heritage property

16 (1) On the application of an owner of a munici

pal heritage property or on its own motion, the council may deregister a municipal heritage property
where

(a) the properly has been destroyed or damaged by any cause; or
(b) Lhe continued registration of the property appears (o the souncil 10 be inappropriate,

after holding 2 public hearing to consider the proposed deregistration.

Puhlic hearing

(2) Such a public hearing shall be held not less than thirty days after a notice of the hearing is served on the registered owner of the municipal heritage
preperty and published in a newspaper circulating in the area,

Notice of deregistration

{3) Where a municipal heritage property is deregistered, the council shatl cause nolice of the

deregistration Lo be sent to the registered owner ol the
properly and a cepy thereof to be deposited in the registry of deeds lor the registration distric

L in which the property is situate. R.S., ¢ 199, 5, 16,
« Approval to alter or demolish

17 (1) Municipal heritage property shall not be substantially altered in exterior appearance or demolished without the approval of the municipality.

Application to alter or demaolish

(2) An application for permission to substantially alter the exterior appearance of or demolish mimicipal heritage property shall be made in writing to
the municipality,

Referral of application

b
(3) Upon receipt of the application, the municipality shall refer the application to the heritage advisary committee for its recommendation.
Report and recommendation o municipality
{4) Within Lhirly days afler the application is relemed by the municipality, the heritage advisory committee shall submit a written repori and
recommendation to the munieipality respeeting the municipal heritage property.
Determination by municipality
(5) The municipality may grant the application either with o without conditions or may refuse it
Notice of determination
(6} The municipality shail advise the applicant of its determination. RS =, 199,517,
Exception to Section 17
13 Notwithstanding Section |7, where the owner of municipal heritage property has made an application for permission to alier the exterior
appearance of or demolish the property and the application is not approved, the owner may make the alteration or carry out the demolition at any lime
afler one year from the dale of the application, provided that the alteration or demolition shall not be undertaken mare than two vears afier the date of
the application. R.S ¢ 199, 5 18. )
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Sign or plague

vy 19 The municipality may cause a sign, plague er other marker 1o be placed an

a municipal heritage property indicating the significance of that
property. RS, o 199, 5. 19,

Establishment of heritage conservation district

19A (1) A municipality may establish a heritage conservation district by concurrently adopting a heritage conservation district plan and a heritage

conservation disteict by-law for o part of the municipality and there may e different conservation plans and conservation by-laws fer different parts of
the municipality.

Conservation by-lnw

{2) A conservation by-law made pursuant to this Sestiot shall provide for the establishment of a heritage advisory commitlee and subsections NwH

‘of Section |2 apply mutatis imutendis unless a heritage advisory committee is established pursuant to Section 12
Adoption of plan and by-law

(3) A conservation plan and conservation by-law shall be adopted by a majority vole of the wheie council after a public hearing and consideration of

any submissions rzceived, but only those councillors present at the public hearing may vote upon the adoption of the conservation plan and
conservation by-law.

Recommendation of Minister of Municipal Alfairs |

(4} The Minister shall forward a copy of the conservation plan and conservation hy-law and the preseribed backpround studies and infermation to the
Minister of Municipal Alfairs for that Minister's réecommendation.

Conditiens for approval
(5) The Minister shail approve a conservation plan and conservation by-law unless
. () the conservation by-law does not carry cut the intent of the conservation plan;

(b) the conservation plan is not implemented by the conservation by-law;

{c) the prescribed background studies or information do not support the conservation plan or conservation by-law,

(d) the conservatian pl

an or conservation by-law conflicts with an applicable provincial land-use policy or regutation adopted pursuant to the Planning
Act;

(e) the conservation plas or conservation by-law conflicts with the applicable municipal planning stralegy or iand-use by-law:

() in the opinion of the Minister, there is a conflict with any other provincial interest,
and they take effect on and not hefore approval by the Minister,

Amendwment or repeal

(6) A conservation plan and conservation by-law approved by the Minister pursuant 1o subsection (5) may cancurrently be amended, revised or
repealed by the couneil and subsections (3} to (5) apply mmtatis mutandis,

Provineial heritage property in proposed district
(7) Where a proposed heritage conservation district includes a provincial herit

conservalion by-law to the Advisory Council for ils reconumenda
conservalion plan and eenservation by-law

age property, the Minister shall refer the proposed censervation plan and
tion and, upon consideration of tha recommendation, shall determine that the

{a) apply te the provincinl heritage property and that Sections 7 to 11 do net apply to the provincial herilage property;

(1) apply to the provincial heritage property to the extent determined by the Minister and subject to such conditions as the Minister determines; or

+ v {c) donot apply to the provincial heritage property.
Application to pl‘Oﬁcriy
(8) Where a building, streetscape or area in an established heritage canservation district is to be designated as a provincial heritage preperty, the
Minister may determine that the canservation plan and conservation by-law apply or do not apply to the provincial heritage property to the exten(
determined by ihe Minister and subject to such conditions as the Minister determines, 1991, c. 10, 5. 4.
Conscquences of establishing district
19B (1} Where a herilage conservation district js established,
(a) na further building, streetscape or area in the district shall he registered as a municipal herilage property:
fof1l
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(b) Section 18 daes not apply to any municipal heritage property within the district;
{c} the conservation plan and conservation by-law shall inciude

{i) policies respecting demolition or removal of municipal heritage properties within the district, and

(i} a requirement that a certificate be issued for demolition or removal of any rwnicipal beritage property within the district; and

(d) notwithstanding clause (c) and for grealer certainty, Section 17 confinues to apply lo a municipal heritage property within the district.
Continuation of municipal heritage property

(2) Subject to subsection (1), a municipal heritape pro

perty located in a heritage conservation district continues to he a municipal heritage property.
1991, ¢, 10,5 4. :

Design guidelines

19C Design guidelines included in a conservation by-law shall

(a) with respect to a building or structure, address only the exterior of the building or structure;

(b) not address the use 1o which land, a building or a structure may be put. 1991 2 10,5 4.

‘Prohibited restriction in by-law

19D A vestriction in & conservation by-law that does not permit a building of any kind on a lot is wlira vires. 1991, ¢, 10, 5. 4.
Certificate for development

19E (1) Where a council has adopted a consarvation plan and conservation by-law, a certificate is required to undertake the types of development for
which a certificate is required by the conservation by-las.
Requirements for issue

{2) A certificate shall be issued for a proposed development il the development meets the re

quirements of the conservation by-law or is approved by
the ceuncil following a public hearing where (he conservalion nl

an and conservation by-law require such a hearing,
Restriction where praposed amendment
(3) No certificale that is or may be inconsistent with the proposed amendment or revision ol a can

.« hundred and twenty days from the date ol publication of the first natice
plan and conservation by-law.

servation by-law shall be issued for a period of one
advertising the inlention of the council Lo amend or revise the conservation

Where amendment not adopted within 120 days

{4) Where the proposed amendment or revision of the conservation plan and conservation
specified in subsection (3), the certificate shall be issued if; in all other respects,

the council, as the case may be, following a public hearing, where on is require
by-law.

by-law has not come inle lfect after the expiry ol the time
it meets the requirements of the conservation by-law oy is approved by
d pursuant to this Act or the conservation plan and conservation

Restriction on development and building permits

{5} Mo development permit granted puravant to the Planming Act and no permit granted pursuant to the Building Code Acr and regulations that is or
may be inconsistent with a proposed conservation by-law, or an amendment or revision thereof, shall be issued for a period of ane hundred and twenly

days From [he publication of the ficst nolice advertising the intention of the council to adopl, amend or revise the conservation plair and conservation
by-law,

Where plan and by-law not adepied within 120 days
(6) Where Lthe proposed conservation plan and conservation ly-law, or amendment or revision ther

time specified in subsection (5), the permits referred Lo in subsection (5) shall be issucd if,
opplicable by-laws of the municipality, 1991, e 10, 5. 4.

cof, has not come into effect afier Lhe expiry of the
in all other respecis, they meel the requirements of

PPublic hearing re demolition or removal

19T (1) Where the conservation plan and conservation by-law require that a ce

rtificale be issued lor demolition or removal af a building or structure in
a heritage conservalion district, the couneil shall hold a public hearing,

Conditions for approval

"t (2) Where the council considers an application for a certificate for demolition or removal of a building or struclure, the council shall not approve the
application unless
{a) there is irreversible structural damage or deterioration to the building or structure; or
7of 11
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(b the applicahle policies of the conservation ptan respecting demolition or removal of the building or struclure are met, 1991, c. 10, 5. 4,

‘ Heritage officer

19G (1} A council that has adopted a conservation plan and conservation b

olficer and the heritage officer shall be responsible for (7
certificates.

y-law shall desiguate a person employed by the municipality as the heritage
he administration of the conservation plan and conservation by-law and the issuance of

Alternate

(2) A conncil inay, from time to time, authorize another person to act in the heritage officer’s stead.

Notice to-applicant

(3) Withiz: filleen days of receiving an application for a cerlificate, the heritage officer shall inform the applicant whether or not the application is
complete,

Issue of certilicate by heritage officer

v+ {4) Where no public hearing is required pursuant Lo a conservation pian and conservition by-
application, the heritage officer shall grant the certificate il it meets the
the reasons for nat granting the certificate,

law, within thirty days of receiving a completed
requirements of the conservation by-law ar inform the applicant, in writing, of

Publi¢ hearing
(5) Where required to do so by a conservation plan and conservation by-law, the heritage officer sha

council for a public hearing and shall issue. or deny the certificate in accordance with the decision
time for appeal has elapsed or the appeal has been disposed of, whichever is the longer.

Il refer the application for a certificate 1o the
of council, but no certificate shall be issued unlil the
1991 c. 10,5.4; 1998, 2. 18, 5. 561.

Appeal re subsection 19G(4)

“L9H (1) The danial of a certificate or the fmposition ol conditions on a certificate granted pursuant to subsection !9G(4) may be appealed to the Nova
Seotin Ulility and Review Board by the applicant for the certificale.

Appeal re subsection 19G(5)

{1A) The appraval, imposition of conditions on or deniat of a certificale pursuant to subsection 19G

{3) may be appealed io the Nova Scotia Utilisy and
Review Board by .

{a) the applicant {or the certificate;
{b) an aggrieved person:

te) the council of a municipality adjoining the heritage conservalion district to which the certificate relates;

() an ofticial in the public service designated by the Minister.
"aggrieved person” defined
(2) In subsection (1), "aggrieved person” incluces

() an individuat who bone fide believes that the proposed certificate will adversely affect

(i} the value ol or the reasonable enjoyment of that person's property, or
(11 the reasonable enjoyment of the property aecupied by that person;

{bY air incorporated organization the objects of which include promoting or protecting

(i} the quality of life of persons resident in the neighbourhood affected by the council's decision, or

(i1} features, structures or sites of the cammunity affecied by the council's decision of signilicant historic, architectural or cultural value; and

{¢) an incorporated or unincorporated organization of which the majority of ils members
are persons wha are aggrieved persons pursuant to clause (o).
Duties of Municipal Board on appeal

{3) The Board shall

(a) confirm the decision of the heritage officer or the conncil, as Lhe case may be;

(b) make any decision the heritage officer or the council, as the case may be, could have made: or
{e) refer the matter back to the heritage ofTicer oy council, as the case may be, for reconsideration.

Bofil 9/21/2009 11:0] /
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Restriction on powers of Municipal Board on appeal
{4) The Board shall not interfere with the decision of the heritage officer or the couneil, as the case may be, unless the decision cannot reasonably be
said to be consistent with the conservation bry-law or clause (a) of subsection (2) of Section 19F. 1991, ¢. 10, 5. 4; 1998, c. 18, s. 561,
Conliict with Buitding Code Act
191 Where there is a conflict befween this Act or the regulations and the Building Code Aet or regulations, the Building Code Aer and regulations
prevail. (991 ¢, 10, 5.4,
‘Severability of by-liw
190 The provisions of a conservalion by-law are severable and the ilegality of any part does not affect the validity of the rest of the conservation
by-law. 1991 ¢, 10,5, 4,
Agreement between Minister and owner
20 (1) The Minister may enler into ar agreement with the owner of a provincial heritage property, and the council may enter into an agreement with
* the owner of municipal herilage property or propesty located in a heritage conservation district, whereby the owner grants to the Minister or the
council a right or incurs an obligation respecting the use, preservation or protection of the heritage property or property localed in a heritage
conservation district.
Filing of agreement
{2) An agreemenl entered into pursvant to subsection (1) shall be deposited in the registry of deeds for the registration district within which the
heritage property or property located in a heritage conservation district is situate.
. Encombrance
(3) Where an agreement is deposited in the registry of deeds, Uhe right or oblipation given by the owner becomes an encumbrance upon and runs with
the property, and the Minister, in respect of provineial heritage prapecty, and the municipality, in respect of municipat heritage property or property
located in a heritage conservation district, may enforce the right or obligation against the property and against the owner or any subsequent owners of
the property.
Waiver of apreement
{4) A right or obligation created hy an agreement macle pursuant to subsection (1) may be waived or discharged by the Governor in Counsil in respect
of provincial lieritage property and by the municipality in respect of municipal heritage property or preperty located in a heritage conservalion districl.
RS, ¢ 199,520,199 ¢ 10,5, 5.
Appeal
20A (1) The entering into an agreement or waiving or discharging of a right or condition in an agreement by a counsil pursuant to Section 20 may be
appealed Lo the Nova Scotia Municipal Board by
(m) an aggrieved person;
N (1) the council of a municipelity adjoining the heritage conservation district to which the agreement rejates;
{c) an official in the public service designated by the Minister.
"aggrieved person” defined
(2) In subseclion (1), "aggrieved person" includes
(a) an individual who bong fide belisves that the proposed agreement or waiver or discharge of a right or condition in the agreement will adversely
affect
[N}
(i) the value of er the reasonable enjoyiment of that person's property, or
(ii) the reasonable enjoyment of the property occupied by that person;
(") an incorparated organization 1he objects of which include promating er protecting
(i} the quality of life of persons resident in the neighbourhood affected by the council's decision, or
(11} features, structures or sites of the conumunity affecied by the council's decision of significant lustoric, architectural or cultural value; and
{c) an incorporated or unincorporated organization of swhich the majority of iis members are persons who ars aggrieved persons pursuant Lo clause (a),
Duties of ¥unicipal Board on appeal
(3) The Board shall
() confirm the decision of the couneil;
Solli
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(0Y make any decision the council could have made; or
(c) refer the matter back to the council for reconsideration,
Restriction on powers of Board en appeal

{4} The Board shatl not interfere with the decision of the council unless the decision cannot re

asonably be said to be consistent with the conservation
v v by-law. 1991 ¢, 10, 5. 6.

Acquisttion by municipality

21 (1) The municipality may acquire municipal heritage praperty or properly located in a heritage conservation district or any right therein,

Deemed municipal purpose

(2} Municipal heritage property or property located in a herilage conservation district or any right therein acquired by a municipality shall be and shall

be deemed o be praperty acquired for a city, town or municipal purpose wilhin the meaning of the Municipal Aci, the Municipal Affairs Act, the

Towns Act, the Dervtmauth City Charter, the Halifox City Charter and Chapter 174 of the Acls of 1903, An Aet 10 incarporate the Citv af Svelney.
R.5.,c 1995 21:199) ¢ 10,5 7.

Financial assistance for restoration

21 (1) The Minister, subject te the approval of the Governar in Council, ma
the cauncil may provide financial assistance in respect of munieip
person to assist in the restor
deems fit.

y provide financial assistance in respect of provincial heritage properily and
al heritage property ar property located in a heritage conservation disirict ta any

alion or renovation of such property upon such terms and conditions as the Ministar or ihe council, as the case may be,

Financial assistance to municipality

{2) The Minister of Municipal AfTairs may provide financial assistance to a'municipalily lo assist it in exercising its authority pursnant to this Act.

Paymeni by 'rovince

(3) Any money required by the Minister of Municipal Affairs to exercise his authority pursuant to this Act may be paid out of money vated for that
purpose by the Legisiature or out of the Consalidated Fund upon the recornmendation of the Governor in Council.

Source of funds of municipality

(4) Any maney required by a municipality in the exercise of jts aulhorify

pursuant {o this Act may be raised, levied or collected as part of the general
rates or laxes of the municipality, R.S., . 199, 5. 22: 1991, ¢ 10,5 8.

Service ol notice

23 (1) Service of any notice required to be made by this Act shall be sufficient if sarved upon the persen by regislered mail at his last known address,

Substituted service

(2) Where a person upon whom service should be made ¢

annot be identified or hig address is not known, service shall be sufficient if notice is affixed
in a conspicuos place on the huilding, strectscape or are

a and a copy i3 delivered Lo any occupant of the property. RS, c. 199, 5. 213,

Manner of entry of notice in registry

24 A natice deposited in a registry of deeds pursuant to 1his Act shall be indexed as if it were a conveyance by or to, as the case may be, the regjstered
owner of the building, streetscape or area. R.S.. c. 199, 5. 24,

Contravention of Act

25 (1} A person who contravenes the provisions of this Act is guilty of

an offence and is liable on summary conviction to a penaily of nol mare than
ten thousand dollars and in default of payment thereof 1o

imprisonment for a term nat exceeding six months.

Maximum penalty for corporation

(2} Where a corporation is convicted of an offence against Lhis Act, the maximum pen

alty that may be imposed upon the corporation is one hundred
thousand dollars and ot as provided in subsection (1)

Right ol aclion and remedies

(3) Where there is a contravenlion or failure to comply with the tetns of this Act or any
respect (o a pravincial heritage property, and a municipality,
conservation district, may bring

agreement made pursuant to this Act, the Minister, with
with respect to a municipa! beritape preperty or property located in a heritage
an action in the Trial Divigion of the Supreme Court and the Court, may, in addition te any other remedy or relief,

(@) make an order restraining Lhe continuance or repetition of any such contravention or failure:

(b) make an erder directing the restoralion ofthe property as nearly as may be to its ¢

ondilion prier to the contravention or failure to comply, and
directing that upon failure to comply with the order the Minisler or the council,

as lhe case may be, may restore the property or may cause it to be
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reslored at the expense of the owner thereof:

() make such other order as is required to enforce the provisions of this
restoration as the Court desms just, R.S. c. 199, 5, 25: 199], e 10, 5.9,

Act and as Lo costs and as (o the recovery of the expense of any such
Regulations
26 (1) The Governer in Council may make regulations

(2) determining the form of the Provincial Registry of Herilage Property;

(aa) respecting heritage conservation districts, conservation plans and conservation by-laws and, without restricling the generalily of the forepoing,

{i) respecting the adaption and approval of a conservation plan and conservation by-law, including background studies and information, public
participation programs and public hearings, '
(i) respecting the purpose of a conservation plan and conservation by-law,

(iif) respecting the content of a canservation plan and conservation by-law,

(iv} respecting certificates required to undertake developiment in a heritage conservation district, including public hearings, the imposition of

conditions to which the certificates are subject and requirements for the issuance of certificates on or before the issuance of permits pursuant (o
the Planning Act and the Buiiding Code Aet,

{v) respecting appeals,
(b) respecting forms lo be used for the purpose of this Act;
(6) delining any expression used in this Act and not defined herein;

(&) determining whether or not compensation for anylhing done pursuant to this Act is payable and, if payable, the circumstances in which, the extent
to which, by whom and to whom such compensation s payable and the manner in which and the persen by whom the amount of such compensation is
to be determined;

. le) respecting any malter or thing, whether of the foregoing kind or not, thal is necessary to effectively cary out the putpose of this Act.

Regulations Act

{2) The exercise by the Governor in Council of the authority conferred by Lhis Seclion shall be regulations within the meaning of the Regulations Act.
R.S., ¢ 199,5 26, 109] ¢ 10,3 10,

Act binds Crown

27 This Act binds Her Majesty in right of the Province. R.S.,c 1995 27,

* 't Peemed municipal heritage property
28 (1) A building, streetscape or area which is a herilage resource pursuant to subsection {3) ol Section 27 of Chapter 8 of the Acts of 1980 is and s
deemed lo be registered in the City of Halifax municipal registry of heritage property.
Decmed agreement under Section 20
(2) An agreement, easement or covenant entered into by the Cily of Halifax and another jrerson pursuant to subsection (10) of Section 27 of said
Chapter 8 is and is deemed to be an agreement enterad into by the City and such person pursuant to subsection (1) of Section 20 ol this Act. R.5.,c. 195,
5. 28 revision corrected 1999
e
This page and ils contents published by the Office of the Legislative Counsel, Nova Seotin House of Assembly, and & 1999 Crown in right of Nova Scotia. Crealed July 6, 1999, Send
comments to legc oflicetdupy.ns.ca.
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Heritage Conservation Disiricts Regulations

made under Scction 26 of the
Heritage Property Act
R.5.N.5. 1989, ¢. 199
0.1.C. 92-682 (July 14, 1992), N.5. Reg. 138/92
as amended up to 00.1.C, 2000-451 (September 6, 2000), N.S. Reg. 157/2000

Citatinn
1 These regulations may be cited as the "Heritage Conservation Districts Regulations".

I Definitions
2 [n thzse regulations

{a} "Act” means the HMeritnge Property Act;

{h) "Board" means the Nova Scotis Municipal Board [now Provincial Administrative Review Board],

{¢) "directional emphasis" means the relative emphasis given to the horizontal mnd vertical elements in a building elevation or in a
sequence of building elevations;

() "district" means a herilage congervation district;

{v) "massing” means the form and shape of the various P

arts or elements that comprise a building or structure and their relationship ta
each other in the averall design of the building or

structure or in a sequence of buildings or structures:

(1) "registered mail” includes certified mail, signatuee mail and a service provided by private couriers commonly known as signature
service.

{p) "open spaces” include public and private spaces, parks, gardens, parade squares, ponds, waterfiont areas, streels, parking areas, yards
\ and areas of vacant or undeveloped land;

{h) "rhythm”

means the pattem established by a succession of parts or elements in a building slevalion or in
elevalions;

a sequence of building

(i} "service infrastruclure” means the various public utility services and struclures such as sewera
gos distribution systems, (elephone systems, streets, bridges, tunnels, parking fcilities, sidew
tegether support and service the occupation of

ge systems, waterworks, electricity and
alks and other pedesirian pathways, which
a heritage conservation district and contribute to its physical character:

(i} "setting” means the arrangement of

(Y
(i) open spaces,
(i} topography,
{ii) vegelation,
(iv) views {rom public places within the district to places within the district, and
(v) other natural or constructed leatures,
that together comprise the viswal and physical swroundings of buildings in the district, and that may have histaric or architectural
significance in their own right;
(I} "symmetry" means the correspondence in size, position and preportion of the pavts or elements of a building elevation or of a sequence
of building elevations, including windaws, doors, bays and chimneys abiout a dividing line or centre;
{1 "utflity strocture” means a building or structure housing ar supporting public or private utility equipment or machinery, including bul
not limited to, telephone poles, power poles, electrical transformers, street lighring fixtures, pumping stations, oil tanks, propane ianks and
\ garbape cantainers;
() "visual balance" means equilibrium in the arrangement of the parta or elements of a building elevalion or of a sequence af building
1 of6
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elevations, including windows, doars, bays or porches, in relation to each other about a dividing {ine or cenire.

Purpose of 4 conservation plan
. 3 (1) The purpose of a conservation plan is to

()} provide statements of policy that address prablems and opportunities concerning the conservation of the historic ar architeetural value
of buildings and structures in the district and their seiling; and

{h) identify expenditures, initiatives and conservation by-law provisions for the implementation of the conservation plan.

Content of a conservation plan
4 (1) A conservation plan may include statements of policy with respect to the Following:

(a) the conservation, preservation, restoration, rehabilitation,

alteration ar redevelopment of buildings or structures and {heir seltings hased
uporn their historic or archilectural value:

(I the demolition or removal of buildings or structutres in the district;

(¢} the effects of any alteration or redevelopment of the service infrastructure upan the heritage value of the district;

(1) the lacation and architectura of new developments and thair settings in rel

ationship to existing developments and their settings within
the district;

{v} the conservation of seftings;
(1) tourism and community improvement underiak ings in the district;

t¢) relationship of the proposed conservation plan and conservation by-law with other municipal, provingial or federal community

planning or heritage planning policies, regulations or programs, other than thase teferred to in clause {2) of subsection (2);

{1} the use of agreements as provided for under Section 20 of the Act; and

. (i) any other matter relating to the conservation of the historical, architectural or cuitural value of the district.

(2} A conservation plan shall include statements of policy regarding
() the rationale or justification Tor heritage conservation measures in the district:

(b the rationale for ihe boundaries of the districl;
{x) the types ol development for witich a certificate is required;

() the types of development, if any, for which the council ghail

hotd a public hearing pursuant 1o subsection (5) of Section 19G af the
Act; and

{¢) the ralationship of the proposzd plan and by-law with any municipal pl

anning strategy, land use by-law. subdivision by-law or
provincial land use policy or regulation in efTect for the district.

Content of 0 conservation hy-Taw
S (T} A conservation by-law shall include

{a) a description of the boundaries of the district by the use of a map or text adequate Lo identily the area;

(I alist of those (ypes of development for which a certificate is required, thal may include any or all of the following:
(i) the construction of new buildings or struclures,

(i) the substan(ial alleration, restoration or rehabilitation of existing buildings or structures,

(1ii} the demelition or remowval of buildings or structures,

(iv) the construstion, relocation, reconstruction, substantial alteration, dem

olition or remaval of fences, walls, steps, staircases or other
structures that may affect ar contribute to the heritage value of the district,

(v) the construction, relocation, reconstruction, substantial alteration, demwlition or removal of utility structures,

(vi) the construction or placement of signage that may affect or coniribute Lo the heritage value of the districl,
(vif} the substantial alteration of the exterior colour ofexisting buildings ar structures,

{vili) the plaming, placement or removal of lrees, he

tges, shrubs or other vegelation that may affect or contribute to the heritage value of
the district,

(ix) the substantial alteration of grarde: and
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(¢} the form and content of an applicalion for a certificate including, where applicable,

a site plan and a graphic representation of buildings
. or structures,

{2y A conservation by-law may specify davelepmenis for which no certificate is required.

(Y A conservation by-law may include design guidelines, which may include any or all of the following:

(2} aspects of the archilectural design, characler or external appearance of buildings or structures including, bt not restricted to, facade
desipn, scale, praportion, bulk, height, massing, symmetry, visual balance, rhiythm, directional emphasis, number of storeys, ground area,

roof shape, exterior materials, appearance and placement of utility structures, architectural details of omamentation;

{1 the location or arrangement of buildings or structures in relation to their setiing;

L}

‘ {¢) the design. lecation or arrangement of fences, walls, steps, staireases or other structures that may affect or contribute to the heritage
value of the district; '
(Y landscape design and (he placement, localion or arrangemient of trees, hedges, shrubs and other vepelalive features of the district in
relntion to their seiting;
(e} the location, or placement design ot signage that may affect or contribute to the heritage value of the district;
(1) the exterior colour of buildings or struclures.
{4) A conservation by-law shall include
() a list ol the types of develapment for which the heritage officer inay issue a cerlilicats directly in accordance with the conservation
by-law, and whieh does not require a public hearing;
{1y a Yisl of the types of development, if any, for whick the council shall hold a public hearing,
Public participation program for adoption

\ 6 (1) Belore undertaking the preparation of a conservation plan and by-law, a council shall adopt, by resolution, a public participation

[program.
{2) The content of a public participation program shall be at the discretion of the council, but it shall identify opportunities and estabijsh
ways and means of seeking the opinions of the public with respect to the proposed conservation plan and by-law.
(3) The public hearing held pursuant to subsection (3) of Section 19A of the Act shall not be considered a part of the puhlic participation
program adopled pussuant to this Seciion, and the public participation program shall be concluded priar te the publication of the
advertisement notifying af council's intention to adopt a conservation plan and by-law.

C {(4) A council may adopt separate public participalion programs for the preparation of conservation plans and by-laws for different
districts.
Baclground studies and imformation
7 (1} In the preparation af & conservation plan anc by-law, the council as a minimum shall undertake studies relating 1o the following:
{#) the rationale or justification for heritage conservation measurss in the district;
{1} the rationale for the boundaries of the district;
(¢} the relationship of a conservation plan and conservation hy-law with any municipal planning strategy, land-use by-law or provincial
land-use policy or regulation in effect Tor the distriet; and
() an analysis of the social and economic implications of Lhe establishment of the district, as these relate to clause (a).
(2) After acceptance by a council of backgrownd studies prepared pursuant to this Section, the council shalj provide public access Lo tha
studies and provide two copies of the studies Lo the Minisler,
(3 Wilhin sixly days of the receipt of the studies, the Minister may prescribe additional background studies.
{4) The Minister shall advise the council when no additionat studies nre required.
ublic hearing for adoption, amendment or repeal
8 (1) Before adoplirig a conservation plan and by-taw, a couneil shalf hold a public hearing at which oral and written submissiens
regarding the proposed conservation plan and by- law are received.
(2) The council shall cause notice 1o be given of the public hearing and of its intenlion 1o adopt a conservation plan and by-law by an
advertisement ingerted at least once a week for two successive weeks in a newspaper circulating in the area of the district, the first of such
notices (o be published at least twenty-one clear days before the date fixed for the public hearing,

(Y
(3) The council shal} cause notice of its intention to adept a conservation plan and by-law to be delivered by personal service upon or by
ordinery mail to cach assessed owner, ar any subsequent owners shown on the records in the regional assessment office, of property
within Ihe proposed districl at least twenly-one clear days before the date fixed for the public hearing,

Yof6
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Subsection 8(3) amended: O.LC, 1999-587, M.S. Rey. §28/09,
{4) The notices required by subsections (2) and {3} shaill

{a) describe the proposed district by metes and bounds, by a plan, map or sketch or ather descripnion adequate 19 identify the district:

(b} give a synopsis of the proposed conservation plan and by-law and the effect of he conservation by-law on development of the
property, and

(¢} stale the dale, lime and place fixed for the public hearing and the place whers and hours during which the proposed conservation plan
. and by-law may be inspected by the public.

{5} The council shall provide copies of the proposed conservation plan and by-law or a portion thereof to interested persons and may
charge an amount for copies sufficient Lo recover the cost of reproduction of copies provided.

Approval procedures

9 (1) Upon the adoption of & conservation plan and by-law, four duly certified copies each of tf

be plan and by-law shall be submitred to the
Minister for approval together with

{:0) one duly certified copy of the resolution of council adopting a program of public participation;
{h) copies of the two n2wspaper natices notifying of the intention of council to adopi;

{c) one copy of the notice served on property owners; and

{h) one capy of any written submissions received by counci,

and the cletk of ihe municipality shall provide, by statutory declaration, proof of compliance with the reso!

ution of council adopting a
program of public participation, and with the public hearing and notice requirement

8 contained in the Act and these regulations.

(2} Upon approvai by the Minister of a conservation nlan and by-faw, the council shall

(n} cause a notice to he published in a newspaper circulaling in the districl stating that the conservatian plan and by-law have hean
approved, their effective date and the place where they may be inspected;

() transmit a copy of the notice to the Minisler; and

(r) cause a copy of the conservation plan and by-law, signed by the Minister,

lo be filed in the affice of the registrar of deeds for the
registration district in which the district is situated, without precf of the sign

alure or the official character of the Minister.

(3) Section 19A of the Act

and Sections 3 10 9 inclusive of these regulations apnly mutalis uurandy,
plan and by-law,

s lo the amendment of a conservation

(4} Notwithstanding subsection (3%, the Minister may waive or chan

Couneil is proposing to amend a conservation plan or by-law.
Fubsceeion 204} amended; 0,10, Z000.451, N5 Reg. 15772000,

ge the requirement for studies in subsection (1} of Section 7, where

Repeals

10 (1) Subsections (1}, (2) and (4) of Seclion 8, clauses (bY and (¢} ol subsection { 1) and subsection (2) of Section 9 apply mutatis
. mutandis 1o the repenl af a conservation plan and hy- law.
{2) In the case of a repeal of a conservation plan and by-law, ne background studies

are required, but the notices required pursuant to
subsectjon (2) of Section 8§ shall contain the reason for the repeal.

Public heaving for certificate
11 (1) The council shall cause notice to be given ¢fa
cerlificale by n notice to be published at least once a
the firsl af such notices to be published at teast tw

proposed development and of is intention to consider the application for a
week for lwo successive weeks in a newspaper circulating in the area of the district,
enty-one clear days before Lhe date Fixed for the public hearing.

{2) The notice required by subsection (1) shall

t#) describe the location of the proposed development by civie number, by a plan, map or sketch or other description adequate to identify
the location;

{h give a description of the proposed development: and

{¢) state the dnte, time and place fixed for the public hearing and the place whe

re and hours during which information pertainiag Lo the
preposed development may he inspected by the public.

Council decision on certificate
12 (1) Subject 1o subsection (2) and subsection {2
application for a certificate shall be made, by resol
Lthose counciilers present when the vote is |

of Section 197 of the Act, the decision of the council to approve or deny the
ution, alter consideration of any submissions received and shall be by

a majorily vote of
aleen, but anly those councillors present at the public

hearing may vote upon the application.

(2) Where the council considers an applicatien for a certificate other than oue for demolition or removal of a building or structure, the
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ceuncil shall approve the application iF it meets the requirements of

the conservation by-law, including applicable portions of any design
guidelines.

{3) Where the couneil denies the application for a certificate or approves the granting of Lhe certificate with conditions imposed, the
council shall include in the resolution the reasons for the denial or imposition o F conditions, as the case may be.

(4) The council, by resolution, may specify conditions that shall attach to the pranting of the eertificate and the reasons for the conditions,
and subsection (2) of Section 14 applies Lo those conditions.

8) Upon the making of a decision Lo approve, approve with conditions or denv the ranting of a certificate,
| B =4

{a} the council shall cause notice to he published in a newspaper circulating in the district

stating its decision and setting ovt the right of
appeal; and

(irh the elerk of the municipality shall serve on the applicant, by personal service or registered mail, a copy of the resofution centaining
council's decision and reasons therefore, where required.

Heritage officer decision on certificate

13 (1) When the heritage officer decides to grant
decision by erdinary mail or personal service.
Subsection 1M1) repliced: (L1L.C, 2000-451, NS, Reg. 15772000,

a certificate without conditions, the heritage officer shail notify the applicant of the

{2y When the herilage officer decides to grant a certificate subject (o conditions or decitles nol Lo grani a certificate, the heritngé officer

shall, by registered mail or personal service, notify (he applicant of the decision and the applicant’s right to appeal.
Subseetion 13(2) replaceil; O.1,C, 2000-451, N8, Reg, 15772000,

(3} Unless the contrary is proved, any documents served by ordinary mail shall be deemed to be served, delivered or received,

(ay where the delivery is local, on the third day following t!

1at upen which the lelter, envelope or wrapper containing the document was
posted: or

(1) where the delivery is not local, an the day the document wouid in the normal course of post be deliverad,

and in proving such service it shall be sufficient to prave that the |
addressed and mailed with the correct postage.

Subsection 13(3) amenidel: O.1LC, 2000-451, NS, Req, 157/2000.

Section 13 yeplaced: CLLC, 95-521, NS, Reg. [07/95,

etter, envelops or wrapper containing the document was properly

Conditions on certificate
14 (1) A certificate may be granted unconditionally or with conditions,

(2} Where a certificate is granted with conditions, the conditions shall
(#) relate (o the development permitted by the certificate;

(b} be far a heritage conservation purpose; and

(c} be in accordance with the design guidelines.

{3} Without limiting the generality of subsections (1) and (2), the conditions subject to whict
conditions with respect to

1 a certificate may be granted include
() the use of specific materials on or in a building or structure,

(In the filing wills the heritage officer of acceptabls photographic or other documentation of a

building or structure before its demolitien or
restoration, rehabilitation or alteration:

(¢} the making good, afier work ia completed, of any damage caused to the building or structure by the work;

{eI) restoralion, rehahilitation or alteration of a building or structure or any

part of it following Lhe execution of work, with the use of
original materinls or acceptable alternalives:

{#] lhe preservation of or alteration in the design of buildings and structures:
{1 the site plan;

(1) the praphic representation of the proposed buildings and structures:

() type, species and placement of vegetation;

() the placement and design of signage; and

(}) the exterior colour of buildings and stroctures,

Appeal period
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15 An appeal concerning Lhe refusal of a certificate or the granting of
or councif shall he served on the Board within twenty-one d
newspaper.

Section 15 iomended: O.LC, 95-5321, NS, Rep. 107/95; Q.1.C. 2000-451, N.8, Reg. 15772000,

a certificate with or without conditions by either the heritage officer
ays of the date of the publication of the notice of the refusal or granting, in the

Last updaled: 24-03-2009
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4.0

4.1

4,2

4.3

POLICIES FOR CONSERVATION OF HISTORIC ARCHITECTURAL CHHARACTER

General approach to architectural conservation,

Under the Heritage Property Act, the means by which historic. architectural character is
conserved in a heritage conservation district is tHrough the requirement for issuance of a
Certificate of Appropriateness for any architectural alteration, new development, or demolition.
Design guidelines are adopted by Council as part of the conservation bylaw, and applications for
Certificates of Appropriateness are evaluated in accordance with the guidelines. The conservation

plan and bylaw and design guidelines are administered by an appointed Heritage Officer.

With regard to demolition, Council’s main intention is to protect historic buildings-which, for the
purposes of this conservation plan and bylaw, are considered to be those built before 1940: a date
which (roughly) marked the end of the Bluenose Era and the beginning of the Second World War,
after which building technology and architectural styles began to change significantly,

Certificate of Appropriateness required for development in district.

1t shall be the intention of Council to require a Certificate of Appropriateness for the following

types of development within the heritage coriservation district:
-1 construction of new buildings;

-2 exterior alteration of existing buildings, including, but not limited to:

(a) any alteration of windows, doors, dormers, roof, cladding, trim, chimneys, foundation,
porches, verandas, and exterior steps or stairs;

(b) any addition, including new ells, wings, dormers, porches, verandas, decks, balconies,
and exterior stairs;

demolition or removal of historic buildings;

signs;

fences;

s S T S

utility structures such as fuel tanks, mechanical or electrical equipment, and satellite dishes.

Certificate of Appropriateness not required for minor development.
It shall be the intention of Council to permit building repair and maintenance activites and minor
developments that will not substantially alter the character of the heritage conservation district

to be undertaken without requirement for a Certificate of Appropriateness and to list those types
of development in the conservation bylaw.

11
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4.8 Demolition or removal of heritage buildings.

4.8.1

4.8,2

Public hearing required / criteria for review of application.

Where application is made for a Certificate of Appropriateness for the demolition or

removal of any pre-1940 building in the heritage conservation district, as identified on

Map 2, or any post-1940 building deemed worthy of protection from demolition (see
policies 6.1.1.2 and 6.3.1.3), it shall be the intention of Council to require that the

application be considered at a public hearing. In determining whether to grant or refuse

permission for such demolition or removal, Council shall consider:

1

the physical condition, historical significance, architectural integrity, and
uniqueness of the building, the extent to which it establishes or supports the
architectural character of the surrounding streetscape or area, and its visual
prominence and value as a local or regional landmark;

the proposal, if any, for a replacement building and the extent to which

replacement may be preferable to conservation, maintenance, or rehabilitation of
the existing building,.

alternative econornic uses for the building, and the relative costs and economic
returns from rehabilitation vs the costs and economic returns from demolition or

replacement, with the onus on the applicant to provide cost estimates for
consideration by Council;

any alternatives to demolition or removal which may be available.

the advice of the Town of Lunenburg Heritage Advisory Committee and the
Lunenburg Heritage Society.

Conditions on certificate of appropriateness for demolition or removal,

A Certificate of Appropriateness granted for the demolition or removal of any building

in the heritage conservation districi may include conditions respecting:

N

the filing with the heritage officer of photographic or other documentation of the
building prior to its demolition or removal;

the salvaging of historie, exterior architectural mat

erials such as mouldings,
brackets, doors, windows, etc., prior to demolition;

the making good, landscaping or other restoration of the site foll

owing demolition
or removal of the building;

the architectural character of any replacement building, in accordance with the
design guidelines;

the time frame for construction of any replacement building;

any other matter pursuant to section 14 of the provincial Heritage Congervation
Districts Regulations.

14
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4.11 Qutbuildings, garages, sheds, ete,

There are over one hundred outbuildings situated within the heri tage district, consisting of sheds,

garages, workshops and storage buildings of varying ages and styles, which contribute in varying

degrees to the heritage character of the Old Town. Some of these buildings, such as the Anderson .

barn at 36 Pelham Street and the former Benjamin Knock cobbler shop at 56 Prince Street (both of .
which were included in the Town’s Inventory of Historic Buildings), are known to be old structures

with heritage value. The heritage value of others, however, has not been determined.

4.11.1

4.11.2

4.11.3

Certificate of Appropriateness required for outbuilding alteration or new construction.

Council’s intention with regard to outbuildings in the heritage conservation district is
that they may be altered in a manner consistent with their existing style and materials
subject to the design guidelines and the requirement for a Cerlificate of Appropriateness.
Construction of new outbuildings over 80 sq.ft. ground floor area shall require a
Cerlificate of Appropriateness. New outbuildings of 80 sq.ft. or less, however, shall be

regarded as minor developments for which no certificate shall be required.

No Certificate of Appropriateness required for demolition of ou thuildings
Except for the Anderson barn (36 Pelham St) and the former Benjamin Knock cobbler shop
(56 Prince 5t), which are regarded as historic, pre-1940 buildings and which are shown

as such on Map 2, demolition or removal of outbuildings shall not require a Certificate of
Appropriateness or a public hearing,.

Heritage value of outbuildings in the district to be researched.
It shall be the intention of Council to carry out an inventory and analysis of outbuildings
in the heritage conservation district to del:erm-ine their heritage value, and Yo consider

future amendment of this plan based on the findings of such work.

17



